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I. Background: Legal Regulation of Race and Gender Discrimination in Europe
Race discrimination litigation at the European level has been rare, as an examination of ECHR jurisprudence makes clear. In fact, Europe has a much longer legacy of efforts-and more substantial body of caselaw-to address gender discrimination. This is particularly the case within the European Union. Thus, while it has taken until 1999 to have a treaty provision addressing racial or ethnic discrimination, a basic guarantee that men and women shall receive equal pay for equal work was introduced into the founding document of the European Community, the Treaty of Rome, in 1957, now Article 141 (formerly 119) [1] of the present Treaty Establishing the European Community (TEC). This differs from the U.S., where, for historical reasons, rights litigation really gained force in the 1930s on behalf of African-Americans: it was a challenge to racial discrimination-Brown v. Board of Education-which made clear the possibility of litigation to achieve social change. Although the women's rights movement in the U.S. started long beforehand, gender discrimination law really had its impact in the courts only from about 1970, building on the race cases. In the U.S., gender has clearly followed race. In Europe, it has been precisely the reverse.

Gender equality norms in the EU had primarily economic-not moral, political or social-origins. Thus, Article 119 on equal pay for equal work was introduced into the Treaty of Rome largely to serve an economic purpose-to "correct or eliminate the effect of specific distortions which advantage or disadvantage certain branches of activity." France insisted on the inclusion of this provision in the Treaty for quite self-interested economic reasons-it feared that its worker protection legislation, including its laws on equal pay (which at the time were more advanced than its partners in the Treaty of Rome) would put it at a competitive disadvantage in the common market through additional social protection costs to be borne by French industry.

As the European integration process developed and matured, the European Commission adopted a number of directives mandating gender equality which had expanding justifications, from exclusively economic to other, grander, ones as well. Thus, in 1976 the European Court of Justice (ECJ) identified two aims pursued by Article 119: the original, purely economic, one that states which have implemented the principle of equal pay not suffer a competitive disadvantage in intra-Community competition, and second, that the guarantee of equal pay "forms part of the social objectives of the Community, which is not merely an economic union, but is at the same time intended, by common action to ensure social progress and seek the constant improvement of living and working conditions of their peoples." [2] And in 1978, the ECJ recognized that "respect for fundamental personal human rights is one of the general principles of Community law [...] there can be no doubt that the elimination of discrimination based on sex forms part of those fundamental rights." [3]

EU activity in the field of gender discrimination has been substantial. Thus, following the introduction of Art. 119 into the Treaty of Rome, the European Council adopted a number of directives to elaborate on member States' obligations in this sphere:

· Directive 75/117/EC on equal pay for male and female workers, enshrining the principle of "equal pay for equal work" laid down in Art. 119 and introducing the concept of "equal pay for work of equal value". 

· Directive 76/207 on equal treatment with regard to access to employment, vocational training, promotion and working conditions which provides that the "principle of equal treatment" means "there shall be no discrimination whatsoever on grounds of sex either directly or indirectly by reference in particular to marital or family status." The Directive provides for an opportunity for positive measures. 

· Directive 79/7 on the progressive implementation of equal treatment with regard to statutory social security measures 

· Directive 86/378/EEC on implementation of equal treatment in occupational schemes of social security (subsequently amended by Directive 86/977/EC) 

· Directive 86/613/EEC on equal treatment for women and men carrying out a self-employed activity, including agriculture 

· Directive 92/85/EC improving the health and safety of workers who are pregnant or who have recently given birth 

· Directive 96/34/EC on parental leave 

· Directive 97/80/EC on the burden of proof in cases of discrimination based on sex. Under the terms of this Directive, the onus is on defendants accused of discrimination to prove that the principle of equal treatment has not been violated. 

These directives largely codified-and were interpreted by-the caselaw of the ECJ in Luxembourg. Thus, Directive 76/207 on equal treatment of women and men in employment, was considered by the ECJ in Bilka-Kaufhaus v. Weber von Hartz (Case 170/84 (1986) ECR 1607), where the Court made clear that Community law outlaws both direct and unintentional indirect discrimination. In Bilka-Kaufhaus, the Court recognized that an employer's exclusion of part time workers from a company pension scheme which affected substantially more men than women was indirectly discriminatory and needed to be justified by an objective criterion unrelated to sex.

II. The EU and Human Rights
The Treaty of Amsterdam, which entered into force in 1999, has enshrined the notion that the EU is about more than economics. Article 6(1) of the Treaty provides that the "Union is founded on the principles of liberty, democracy, respect for HR and fundamental freedoms and the rule of law." Article 6(2) states, "The Union shall respect fundamental rights, as guaranteed by the European Convention for the Protection of Human Rights and Fundamental Freedoms... and as they result from the constitutional principles common to the Member States, as general principles of Community law."

The Treaty of Nice, in response to the Austria sanctions debacle, has further enshrined the principle of human rights, amending Art. 7 of the Treaty to provide for a state to be suspended in the event of "a serious and persistent breach by a Member State of principles mentioned in Art. 6(1)."

III. The EU and Non-discrimination
The Nice summit of December 2000 adopted the Charter of Fundamental Rights of the European Union. This Charter is at present purely aspirational-it has no binding quality. Nonetheless, it may be referred to by lawyers and judges seeking to discern the content of evolving European norms and standards in particular fields. Thus it is of relevance that Art. 20 of the Charter provides that "everyone is equal before the law" and Art. 21(1) prohibits "discrimination based on any ground" including "sex, race, colour, ethnic or social origin, [...] membership of a national minority," and "disability, age or sexual orientation."

The Treaty of Amsterdam introduced amendments to the EC Treaty-which marked a major advance in the fight against discrimination. Article 13 for the first time empowered the Council of the EU to "take appropriate action to combat discrimination based on", among other grounds, "racial or ethnic origin." This marked the first basis for hard law in the EU prohibiting racial discrimination. Article 13 entered into force with the rest of Treaty of Amsterdam on 1 May 1999, following ratification by all member states.

By the fall of 1999, the European Commission put together a package of proposals to implement Article 13, including two adopted by the European Council in 2000 and now binding law: the "Race Directive" and the "Framework Employment Directive" (prohibition of discrimination on grounds other than race-but only in employment). The Race Directive was negotiated and adopted by the European Council only seven months from the date it was proposed-by June 2000. This is a record for the adoption of a piece of Community law requiring legislative changes at national level. One important factor behind this unique demonstration of united political will was the fact that adoption took place at the very time that a new government in Austria was being organized which included the Freedom Party of Jorg Haider.

Within three years of the Directive's adoption-i.e., by the summer of 2003-all EU member states must have adopted the laws, regulations and administrative provisions necessary to implement its principles. In addition, the Directive forms part of the acquis communautaire and, as such it must also be adequately transposed into domestic law by all candidate states who seek to join the EU. To date, protection against discrimination in a number of EU member and accession states has been weak or non-existent. The Directive has the potential to transform anti-discrimination law throughout much of Europe.

Definition of discrimination - The Directive (Articles 1 and 2) expressly prohibits both "direct" and "indirect" discrimination. The definition of direct discrimination-taken almost verbatim from Council Directive 97/80 EC on shifting the burden of proof in sex discrimination cases - provides that direct discrimination occurs "where one person is treated less favourably than another is, has been or would be treated in a comparable situation on grounds of racial or ethnic origin." An example might be an employment office which, as a matter of policy, refuses to accept Roma job applicants, or a public housing office which by intention and design assigns members of one minority group to substandard housing. Unlike in U.S. caselaw, there is no express requirement here that a claimant show an intent to discriminate. The test is unequal treatment.

According to the Directive, indirect discrimination occurs "where an apparently neutral provision, criterion or practice would put persons of a racial or ethnic origin at a particular disadvantage compared with other persons, unless that provision, criterion or practice is objectively justified by a legitimate aim and the means of achieving that aim are appropriate and necessary" (emphasis added).

So, to take one example, a department store which bans persons wearing long skirts from entering might be sued for race or sex discrimination on the grounds that, though such a rule is neutral as to race and sex on its face, it has the practical effect of excluding more women than men and excluding members of certain ethnic groups who have a tradition of wearing long skirts. A claimant who can show that women or members of a particular racial group are "put at a disadvantage" by such a rule makes a prima facie case of discrimination. But, whereas a showing of direct discrimination may not be rebutted-i.e., once the claimant shows that he has been treated less favorably than has another in a comparable situation on racial grounds, he wins-a claim of indirect discrimination may well be rebutted. So, once it is shown that the ban on long skirts puts women or members of certain minority groups at a disadvantage, the store owner may rebut the presumption of indirect discrimination by demonstrating that the ban on long skirts had both a legitimate aim and was appropriate and necessary.

In this regard, the store owner might argue that the ban on long skirts is an effective means of preventing theft, because the store's experience is that people who wear long skirts are prone to take things and hide them in their skirts without paying for them. However, even if a court finds that this aim is legitimate, it might ask whether this means of preventing crime is appropriate and necessary. Thus, the court might ask whether the store owner could not prevent theft in other ways that are less likely to disadvantage women or members of certain ethnic groups-like hiring a security guard, or putting expensive items behind glass, or installing a surveillance camera.

Comparison with others/Statistics - One thing which is common to both direct and indirect discrimination is that in order to make out a claim under either, the plaintiff must show that she has suffered by comparison with others. She must show, for direct discrimination, that she has been "treated less favourably than another" and, for indirect discrimination, that she has been placed "at a particular disadvantage compared with other persons." This often means that a plaintiff, particularly when it comes to claims of indirect discrimination, will offer as proof data or statistics which show how she and other members of her ethnic group have been treated in comparison with members of the majority.

In the field of gender discrimination, indirect discrimination is difficult but not impossible to prove. It often requires lots of effort, time and money to gather or generate the statistics showing differential impacts of certain rules or practices on women and men. The Race directive makes clear (Preamble, Art. 15) that indirect discrimination may be "established by any means, including on the basis of statistical evidence." Nonetheless, in the field of race discrimination, the challenge is often even greater, because in many countries, data is not typically kept broken down by race or ethnicity. And in some places, it may violate data protection norms to maintain such statistics. Indeed, there is great opposition to collection of ethnic data in society and among anti-racist NGOs. A study on the ethnic composition of detainees would be difficult in many European countries, where criminal justice statistics do not note the race or ethnicity of defendants.

Hence, it is significant that the Race Directive from 2000 goes beyond the prior gender directives by requiring somewhat less demonstration of comparative disparity than for gender. Thus, for claims of indirect discrimination it is not necessary for a claimant to show that a rule at issue does put members of a particular ethnic group at a disadvantage compared to others, but only that the rule "would" put them at a disadvantage. Similarly, the definition of direct discrimination requires a showing that one person is treated less favorably than another is, has been or would be treated in a comparable situation. In practice, what this means is that it is not necessary to show that a provision does have a discriminatory impact on members of a particular ethnic group, but only that it is liable or likely to have such an effect. This alleviates the burden of proof for the complainant.

Burden of proof - The Race Directive shifts the burden of proof in civil cases involving allegations of racial discrimination by requiring that, once a prima facie case of discrimination has been established (once facts have been established "from which it may be presumed that there has been" discrimination), "it shall be for the [alleged discriminator] to prove that there has been no breach of the principle of equal treatment." (Art. 8).

The rationale for the reversal of the burden of proof in cases of discrimination is clear-in practice the alleged discriminator is often in exclusive possession of the information needed to show how the allegedly discriminatory decision was arrived at. Note that this provision does not apply to criminal procedures where, throughout, the state prosecution bears the burden of proof.

Scope/fields of application - The Directive applies to "both the public and private sectors." It covers employment and working conditions, including access to employment, promotion, dismissals and pay; social security and healthcare; education; access to goods and services "which are available to the public, including housing."

Nationality - Preamble, para. 13, of the Directive makes clear that the prohibition of discrimination on grounds of racial or ethnic origin applies to "nationals of third countries"-i.e., people who are not citizens of EU member states. So a Hungarian Roma citizen legally in France may argue that he has been the victim of discrimination on grounds of race or ethnic origin if he is prohibited from entering a jazz bar. And yet, the Directive does "not cover differences of treatment based on nationality ...." (Art. 3(2)). So the Hungarian could not argue that he had been prohibited from entry on the grounds that he is Hungarian, only that he is Roma. In practice, there is often an overlap between discrimination on grounds of racial or ethnic origin and differences of treatment based on nationality. It is often hard to tell what the real reason for the treatment was, and here courts are likely to get into the sorts of inquiries about motivation that have often troubled American courts.

The Directive does not apply to the field of immigration-to "provisions and conditions relating to the entry into and residence of third country nationals and stateless persons on the territory of Member States" (Art. 3(2)). Hence, it is permissible for member states to discriminate on grounds of racial or ethnic origin in application of asylum and immigration policy. Indeed, the United Kingdom, among others, expressly draws distinctions on ethnic or racial grounds in applying its asylum policy. The UK government says that it does this to take account of fact that some asylum seekers are persecuted in countries of origin precisely on the basis of their ethnic or racial origin. Others have suggested that such overt racial distinctions are employed for less benign purposes.

Exemption for genuine and determining occupational qualifications (Art. 4) - These must be narrowly drawn-an example often given is dramatic roles. This might provide an exemption for the requirement that the character of "Othello" in Shakespeare's tragedy should be played by a black actor. In the Netherlands, an analogous, if perhaps more controversial, exception exists for female models for advertisements for bikinis.

Positive Action - The Directive leaves open the possibility for states to adopt "specific measures to prevent or compensate for disadvantages linked to racial or ethnic origin" (Art. 5). Under the test of indirect discrimination contained in the Directive, it should be possible for states to adopt measures which give preference to members of minority groups which have historically been the victims of discrimination, if (a) such measures have the legitimate aim of reducing de facto inequalities which stem from past discriminatory practices, and (b) the nature and extent of the present inequalities make the preferential measure proportionate.

Analogous provisions contained in prior gender discrimination directives have been interpreted by the ECJ to permit but not require states to adopt positive action measures, where they are limited in time to the period necessary to overcome the disadvantage being targeted, and sufficiently flexible to allow exceptions in particular cases.

Kalanke concerned a law on positive discrimination in the German state of Bremen which, in the case of a tiebreak situation, gave priority to an equally qualified woman over a man if women were underrepresented (i.e., if, according to the law, women "do not make up at least half the staff in the individual pay, remuneration and salary brackets in the relevant personnel group within a department"). Relying on this provision, the state of Bremen promoted Ms. Glishman to the post of section manager in the parks department. Mr. Kalanke argued that he had been discriminated against on the grounds of sex, contrary to Art. 2(1) of the Equal Treatment Directive (76/207); Bremen relied on Art. 2(4).

The Court held that Art. 2(4) did permit national measures relating to access to employment, including promotion, which give a specific advantage to women with a view to improving their ability to compete on the labor market and to pursue their career on an equal footing with men (para. 19). However, measures which at the decision stage depart from the principle of individual merit contravene Art. 2(4); national rules which guarantee women absolute and unconditional priority for appointment or promotion go beyond promoting equal opportunities and overstep the limits of the exception in Art. 2(4) of the Directive. (para. 22). Consequently, the Bremen system "substitutes for equality of opportunity as envisaged in Article 2(4) the result which is only to be arrived at by providing such equality of opportunity."

However Kalanke has been criticized as overly formalistic, insufficiently attentive to the needs of women, focused exclusively on the individual, ignorant of the causes and systemic nature of discrimination and ultimately continuing its legacy.

In Marschall v. Land Nordrhein-Westfalen (1997)Marschall v. Land Nordrhein-Westfalen (Case C-409/95 (1997) All ER (EC) 865), the Court made some attempt to address these criticisms. Mr. Marschall, a teacher, applied for promotion. The district authority informed him, however, that it intended to appoint a female candidate on the basis of the state law which provided for priority to an equally qualified woman where women are underrepresented. Unlike Kalanke, the state law contained a saving clause - priority was given to the women "unless reasons specific to an individual [male] candidate tilt the balance in his favour." Unlike in Kalanke, the Court acknowledged that, in reality, formal equality of opportunity may not mean actual equality of opportunity in the workplace for women.

Even where male and female candidates are equally qualified, male candidates tend to be promoted in preference to female candidates particularly because of prejudices and stereotypes concerning the role and capacities of women in working life and the fear, for example, that women will interrupt their careers more frequently, that owing to household and family duties they will be less flexible in their working hours, or that they will be absent from work more frequently because of pregnancy, childbirth and breastfeeding. For these reasons, the mere fact that a male candidate and a female candidate are equally qualified does not mean that they have the same chances (paras. 29-30.).

A state law with a saving clause might fall within the scope of Art. 2(4) "if such a rule may counteract the prejudicial effects on female candidates of the attitudes and behaviour described above and thus reduce actual instances of inequality which may exist in the real world." The state rule did not breach Art. 2(4) provided that "in each individual case the rule provides for male candidates who are equally as qualified as the female candidates a guarantee that the candidatures will be the subject of an objective assessment which will take account of all criteria specific to the individual candidates and will override the priority accorded to female candidates where one or more of those criteria tilts the balance in favor of the male candidate." (para. 33).

The perspective of the Court about equality in Marschall was very different from in Kalanke. Whereas in Kalanke the Court viewed equality law as a question of eliminating irrational difference, in Marschall it sees equality law as concerning disadvantage. It is not simply about treating likes in the same way, but about compensating for the disadvantages that one party has suffered (women) as compared with another (men). Still, even after Marschall, positive action measures are seen as prima facie discriminatory, although justifiable in accordance with the exception in the Directive. (By contrast, CEDAW Art. 4 and CERD 1(4) make clear that positive action shall not be considered discrimination).

Remedies - The Directive mandates the establishment of "administrative or judicial procedures" to implement its provisions (Art. 7(1)). Either is acceptable, so long as they offer enforceable remedies. "Associations, organisations or other legal entities" have the right to pursue procedures for redress on behalf of a complainant with her approval (Art. 7(2)). Although the Directive does not authorize class actions, which are not recognized in many member states, it does allow complainants to have access to financial, moral and legal support from an NGO.

Sanctions - The Directive makes clear that, even in the field of civil law, sanctions must be "effective, proportionate and dissuasive." (Art. 15). In its jurisprudence concerning analogous gender provisions, the ECJ has held that any sanction provided by the national legal system must be such as to "guarantee real and effective judicial protection" and must "have a real deterrent effect" on the discriminating entity. [4] The Directive provides that sanctions may include payment of compensation to the victim. However, there is an increasing tendency in member states to provide for injunctions or reparation - for example, orders that a person who has been unlawfully fired be reinstated in her job. In some countries, in a case of unlawful dismissal, the dismissal is declared null and void, the worker is deemed never to have been dismissed and thus is entitled to full backpay plus interest.

Enforcement Bodies - An initial proposal requiring "independent" bodies provoked much concern among governments about what was meant and what would be the impact on national budgets-so the word was removed. The key test is whether the body can organize its everyday work free from the interference of outside parties, including political officeholders. This leaves many questions (such as legal status, method of financing) to be resolved at the national level. The minimum requirement is that the body has sufficient resources to carry out its tasks.

It is not clear how the bodies differ from what are ombudsmen in many countries. Useful as they are, these bodies have limited functions. They conduct surveys, publish reports and recommendations, and "provide assistance to victims." They are not necessarily empowered to go to court themselves to enforce their findings and, in the absence of effective legal aid provisions, this may place undue burdens on victims to finance lawyers to seek enforcement of rulings and to get remedies.
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